At various times within their professional career, a paediatrician can expect to be asked to provide evidence within legal proceedings. In some instances, the provision of evidence will be limited to providing a report but in some cases it may require attendance in court to provide oral evidence. A subpoena is a legal order compelling a witness to produce documents, attend court or both. 1 Failure to comply with the subpoena can result in penalties being applied to the witness. For many paediatricians, this type of professional experience may make them feel anxious or even resentful of having to participate in such proceedings. These feelings may arise because being compelled to provide evidence in court takes the medical specialist well outside of their usual familiar working environment into what may appear to be a complex and confusing experience. An understanding of the procedures and rules that govern legal proceedings may help the medical witness improve their ability to be helpful to the court. Being able to provide reliable evidence in court should be considered a useful and important skill for paediatricians and can also be taught to paediatricians-intraining.
The Courts
There are four legal jurisdictions in which paediatricians may be asked to provide evidence: 1 The Coroners Court involves inquests which examine the circumstances of reportable deaths. Coronial inquests use an inquisitorial process, which may involve multiple legal representations from various parties with an interest in the proceedings, with the Coroner being an active participant in questioning to enable the facts to be established. The Coroner will then determine the findings and outline recommendations for prevention. 2 The Family Court of Australia presides over parenting cases and special medical procedures. A paediatrician may be asked by legal counsel representing a parent to provide expert evidence in relation to children who are subject to parenting and custody disputes. These may involve disputes between parents about medical diagnoses, treatments and/or the care needs of children. These types of issues may be the most unwelcome for paediatricians, which may make them feel manipulated by a parent to be "on their side" or caught in the middle of a bitter dispute with the child as the most vulnerable. 3 The Childrens Court hears applications from the statutory agency regarding children where harm has been substantiated and are considered to be in need of care and protection. Paediatricians may provide expert evidence in the form of opinion to the court. In many instances, expert evidence in these proceedings may be limited to the provision of a medico-legal report without the need to attend court, however, this may vary between states. These proceedings are decided by a magistrate who applies the civil standard of proof to the evidence included in the proceedings with the decision reached using the balance of probabilities. The overarching principle applied by the court, rather than witnesses, is to decide what is considered to be in the child's best interests in the context of all of the evidence included during the proceedings. 2 4 The Criminal Courts. Paediatricians may be asked to appear as a witness when a person is charged with a criminal offence involving a child. Paediatricians and other staff members may be asked to provide evidence-of-fact as an ordinary witness about what they have directly seen or heard from children or parents in relation to the alleged offence. The paediatrician may be involved as an expert or professional witness. For more serious matters involving injury or death to a child, these trials are heard in a higher court (Supreme Court) whereas minor offences (termed summary offences) may be heard in the Magistrates and District Courts.
Legal Processes and Procedures
In a criminal matter, the first legal hearing that may involve the paediatrician as a witness is a committal hearing. This is an initial testing of evidence in front of a judge to determine if the evidence is sufficient to commit the matter for trial. In some jurisdictions, the paediatrician may not be asked to appear in this process and in others the committal can involve a vigorous testing of evidence, similar to what occurs later in the trial however with no jury present.
Criminal proceedings adopt the adversarial process with defense and prosecution each presenting to the court their witnesses who provide their account of events, which is then tested by the other side, with a judge acting as an impartial referee between the two sides in the proceedings and the jury as the 'tribunal-of-fact'. This tribunal-of-fact determines whether the accused is found guilty, using the standard of proof of 'beyond reasonable doubt'. In the criminal courts, the burden of proof is for the prosecution to prove their case rather than defense having to prove innocence of the accused.
The rules of law that govern legal proceedings are aimed to ensure fairness. The ancient Greek god Themis ( Fig. 1 ) is considered the personification of divine law, and in her human form is often used to represent the power of the court to impose sanctions and represent the legal processes used in criminal matters of weighing evidence to determine guilt. Inside the courtroom, proceedings are formal which reflects the gravity of matters before the court and the penalties that can be imposed on the guilty. It is essential that as a participant the paediatrician understands and abides by the rules and conventions, which govern these proceedings. This should be reflected in how a professional witness is dressed, how they prepare for these proceedings and how they interact with the legal professionals in the courtroom. Participating in these proceedings under legal subpoena should not be given less priority than other tasks that are the responsibility of the paediatrician. The paediatrician should ensure that they are available at the time specified or negotiated with legal counsel who have called the paediatrician as a witness and ensure other medical responsibilities are delegated to others during that time. Mobile phones and pagers should be off when the courtroom is entered. As professional witnesses, the courts are generally respectful of other commitments that a medical specialist may have which may make them unavailable at certain times to attend court. Legal counsel or investigators will generally be willing to organise a date and time that is more suitable, with some discussion prior to the hearing.
The Expert Witness
An expert witness is needed to help the tribunal-of-fact (which is a jury, in a jury trial) understand information that is beyond ordinary knowledge. This requires the judge (who decides on matters of law) to consider whether the particular issue before the court falls into an area of specialised knowledge. To varying extents, paediatricians, by virtue of their medical training, have specialist knowledge, however, the expertise between paediatricians will vary depending on their field of practice and experience in the field. It is recognised that courts are cautious in using experts in legal proceedings. In surveys of the judiciary, judges have expressed anxieties about relying on expert witnesses. They have recognised there are risks of excessive influence on the court from impressive and articulate experts, risks of introducing a misunderstanding by the jury, and risks of bias from partiality with the 'side' that have called them as a witness. In some instances, experts have introduced poor quality opinion methodology and analysis of facts into the court proceedings. 3 What the courts want is assistance with fact-finding, interpretation of information, informed reliable perspectives and trustworthy, authoritative guidance. They seek experts who are honest, with integrity and lack of bias to supply neutral non-partisan evidence in the form of facts and opinions, not speculation, to assist court decisionmaking. This requires the expert to let go of being an advocate and maintain a clear appreciation of the purpose of the legal process.
The processes used in the courtroom to test evidence is designed to identify any weaknesses, flaws, biases or assumptions which may reduce the reliability of the opinion provided by the expert to the court. As such, it is essential that the paediatrician should expect their evidence to be tested rather than simply provide an opinion and expect the court to accept it automatically as fact. The testing of evidence is an essential part of the legal process to enable the facts to be established for the truth to emerge and exists as a check-and-balance within the legal system.
The Rules of the Expert Witness 4
There are differences in law and the rules of expert evidence between different State, Territory and Commonwealth jurisdictions. Some jurisdictions have Uniform Evidence Acts whilst the common law of evidence applies in others (QLD, SA, WA). All jurisdictions have civil procedure rules that regulate expert evidence given in legal cases involving lawsuits. Some, but not all, have explicit codes of conduct that expert witnesses are required to acknowledge and adhere to, others have developed practice notes or directions to guide experts in contributing to legal proceedings. 5 Collectively, these rules as set out below satisfy the requirements of any jurisdiction, the requirements of section 79 of the Uniform Evidence Acts or the common law requirements for expert evidence. Failure to follow these rules have in some instances resulted in criticism by the court and professional sanctions when witnesses have been found to be dishonest, however, there are protections in place for experts who have intended to be helpful to the court and have provided evidence in good faith. 1 Impartiality: The expert witness is independent of the parties involved in the legal proceedings. They owe an overriding duty to the court, rather than the 'side' that has called them to give evidence. 2 The Expertise Rule: The presiding judge must first determine if the expert has the expertise of relevance to the matter before the court. This is based on consideration of the expert's qualifications and experience relevant to the issue arising in the case before the court. It is the responsibility of the paediatrician to ensure that any opinion given remains within their own boundaries of expertise and does not stray beyond those parameters. In reality, each paediatricians expertise will vary and it can be challenging at times to determine how independent is the opinion of the paediatrician in complex cases where there are multiple specialists involved in interpreting complex data (e.g. radiology, pathology results, etc.). 3 The Basis Rule: This requires an expert to provide a line of reasoning that demonstrates to the court how they arrived at their conclusions from analysis of the facts. This is similar to explaining a differential diagnosis of a particular finding, by starting with all the possible causes then explaining how each cause was considered and excluded before arriving at a particular conclusion. Experts have been criticised by judiciary for failing to explain the basis of their opinions. 6 The courts have given some guidance to experts on how to present their opinions which helpfully demonstrates to the court how they reached their conclusions. 7 4 The Common Knowledge Rule: This expressly prohibits the expert witness from providing opinion, which is within the common knowledge of an ordinary person. This is because it is the task of a jury (in a jury trial) to reach such conclusions once the facts have been established. Generally, legal counsel will identify and object to any questioning which asks the expert witness a question where the answer is in the realm of common knowledge. A common function of experts is act as 'myth-busters' using science to counter 'the CSI effect' in juries. 5 The Ultimate Issue Rule: This prohibits the expert witness from trespassing into the courts function, which is to determine if someone is guilty (in a criminal trial) or whether, in a Children's Court application, a child has been harmed and is in need of care and protection. It is inevitable that the evidence of an expert may get very close to 'the ultimate issue', however, it is important to maintain a distinct boundary. This may be reflected in terminology used which should be carefully considered in the medico-legal report which is the basis of the oral evidence given later in court.
Giving Evidence
1 A witness is first called to the witness box and asked by a court officer (bailiff ) if they will make an oath on the bible (for witnesses with religious beliefs) or alternatively, an affirmation. This gives a solemn promise to the court that the evidence given is to be 'the truth, the whole truth and nothing but the truth', although the words used in these statements may vary. 2 The barrister who has called the witness to give evidence then takes them through 'evidence in chief'. This may be a shortened summarised version of the medico-legal report or may focus on key points within the report. Legal counsel can use leading questions for evidence-in-chief to enable the evidence to be heard more quickly. This process can even be shortened to simply asking the witness whether the facts contained within their report and the conclusions reached when writing the report still represents their opinion. 3 The next step involves cross-examination by opposing legal counsel. 8 This involves a series of questions directed at the witness, which attempt to undermine the reliability of the evidence by exposing bias if it is present. This may involve questioning the expertise of the expert, the methods used to analyse the facts, assumptions used by the expert to draw conclusions and may ask the expert to consider a different set of facts to the case to clarify the line of reasoning used by the expert. In preparing their argument, they may have identified best-practice guidelines, which have used a different approach to the one you have used, or research, which may suggest a different interpretation of key findings. Opposing legal counsel may adopt an intimidating style of questioning including using leading questions to see if your position changes. It is therefore important that the expert has also properly prepared for the case by being aware of relevant research, practice guidelines and has the expertise to provide the opinions given in these proceedings. It is useful, once legal counsel have asked a question to then turn to the jury (in a jury trial) to provide the answer. This disconnects the witness from the dynamic adversarial process which may make some witnesses feel 'rattled' and helps remind them of their duty which is to inform the court. This may involve providing some education to the jury to enable them to understand what is being said and why. Having materials available in the form of diagrams can be useful. 4 After cross-examination is complete, the legal counsel who has called the witness is then invited to ask the witness any further questions. Legal counsel may proceed with this re-examination if they consider it is helpful to their argument or they may state that they have no further questions. 5 Once the witness is dismissed from the witness box and leave the court it is customary to bow to the judge on leaving.
Quality Assurance
It can be useful afterwards to contact legal counsel who has called you as a witness to seek feedback about your evidence. Whilst inevitably their feedback will be influenced by their partiality in the proceedings, their feedback on the following issues may still be useful: 1 Presentation style (voice, eye contact, demeanour, etiquette). 2 Testimony (confidence, responsivity to questions, preparation, clear and concise evidence, objectivity, impartiality, technical knowledge, ability to convey medical concepts to non-medical audience). 3 (Regarding your report): a) Description and interpretation of facts. b) Opinion that is balanced, accurate and fair. c) Maintenance of boundaries of expertise. d) Use of terminology and phrases that accurately convey intended meaning to the courts, which are understandable to a lay audience. The judicial summary once it is available may also provide some feedback from the judges perspective about your evidence in the context of the overall proceedings. This can be accessed from The Australasian Legal Information Institute website (http://www.austlii.edu.au) which contains judgments on cases including judicial comment on evidence heard within proceedings.
Conclusion
Giving evidence is a professional skill and like other professional skills, is built over time. Having an understanding of legal processes in the courtroom, rules of evidence and the experts role within the proceedings can be useful to prepare for the experience which is to assist the court in their factfinding task. This overview provides a useful starting point for the paediatrician-in-training to begin developing their skills as an expert witness. These skills can be further developed by observing an experienced colleague and if available, by gaining experience through moot court proceedings such as through medico-legal organisations, university faculties and health organisations providing training and education in forensic medicine.
